26                               LAW OF CONTRACTS.
by the complaining party, and actually inducing him to act upon it to his damage."
''From the above definition the following essential elements of fraud may with profit be stated separately: («) A false representation. (£) A misrepresentation of fact, (c) A representation made bythe party charged, (d) Knowledge of its falsity or a reckless indifference in the matter, (e) An intention that it shall be acted upon by the other party. (/) A reliance upon it by the other party, (g} Damage to the party deceived." Unless each and every one of the above essential elements of fraudulent misrepresentation be proved, the contract can not be avoided on the score of fraud.
The false representation also must refer to some material fact. Furthermore the concealment or nondisclosure of a material fact in an active manner, that is to say, an active prevention of the disclosure of material facts, may constitute fraudulent misrepresentation.
Where the one party knows that he is being trusted by the other party and relied upon for the disclosure of material facts, as is the case when a contractor relies upon the engineer or architect to disclose to him the material facts pertaining to the work to be done, this rule will be more rigidly applied than when no such confidence is imposed.
A concealment of the real value of goods shipped by express or freight, or by other agency, in order to obtain such shipment at a lower rate, is a fraudulent misrepresentation.
While the vendor or seller of an article is not obliged to make known to the purchaser the defects of the article, when such defects can be discovered by the buyer, yet a deliberate hiding of such defects on his part will be considered a fraudulent misrepresentation. As to defects which can not be discovered by the buyer, the vendor is bound to make known to-him such defects as he himself may be aware of.

